THE 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty @ Negligence @ Life, Health and Accident © Automobile 


No. 204 November 26, 1942 


FACILITY OF PAYMENT CLAUSE—CASH 
SURRENDER VALUE 


An insurance policy was made payable to the executor or 
administrator of the insured unless payment should be made under 
the facility of payment clause which gave the insurer the right to 
make any payment or grant any non-forfeiture privilege to the 
spouse or relative of the insured, or any other person appearing 
to the insurer to be equitably entitled to same. When the policy 
was issued, the insured gave it to his wife and told her to keep it, 
that it was her policy. Shortly thereafter, the insured and his 
wife separated and the wife paid the premiums for fifteen years. 
When the policy was destroyed by fire, the insurer’s agent issued 
her another premium receipt book for the policy and continued to 
collect the premiums from her. Later, unable to continue paying 
the premiums, she applied for the cash surrender value of the 
policy. The insurer, however, issued a duplicate policy to her 
husband and later paid him the cash surrender value. 


Please Route to: 


Election of Beneficiary 


The Tennessee Court of Appeals, in Metropolitan Life Insur- 
ance Company v. Cloud, {| 503,007, ruled that the insurer was 
obligated to pay the cash surrender value to the wife. After an 
insurer has exercised its option and elected to pay a person 
within the class named in the facility of payment clause, it is 
bound by its election and such person may recover the amount it 
owes under the policy. Where an insurer’s soliciting agent 
induces one of the class to pay the premiums upon a representa- 
tion or promise that he will receive the benefits of the policy, 
this constitutes a binding election by the insurer to make him 
beneficiary and he can recover on the policy. Such an election 
is not a modification, but is a supplemental agreement carrying out 
the terms of the policy and, after having received payment of the 
premiums on the faith of that agreement, the insurer is estopped 
to repudiate. In this case, the insurer exercised its option and 
made a binding election to make the wife the beneficiary under 
the facility of payment clause and, being such beneficiary, she 
had the right to call on the insurer to pay her the cash surrender 
value of the policy. Under the circumstances, her inability to 
surrender the policy upon application for the cash surrender value 
did not affect her right as beneficiary. Her right was not defeated 
by the issuance of a duplicate policy to her husband and the pay- 
ment of the cash surrender value to him. 

To the same effect, see the Tennessee Court of Appeal’s 
decision in Metropolitan Life Insurance Company v. Wells, 
{ 503,008. 


Printed in U.S. A. 


Published weekly by Commerce Clearing House, Inc., 214 N, Michigan Ave., Chicago, 
Illinois. Subscription Rates: one year, $10; with full-text reports and bound volumes, 
$35 per year for each selective unit, except Automobile which is $45 per year; single copy 
of weekly number, 25 cents. Entered as second class matter January 25, 1939, at the post 
office at Chicago, Illinois, under the Act of March 3, 1879, Copyright 1942 by Commerce 
Clearing House, Inc. All rights reserved. 





THE INSURANCE LAW JOURNAL 


November 26, 1942 


ET TT I I ET IEE IE LEG E IE LE ELE TLE TOTO i, 


% NEGLIGENCE »* 
(Other than Automobile) 


Electricity —The negligence of the operator of a crane inter- 
vened between the negligence of the public service company 
in failing to insulate its sagging wires and was the proxi- 
mate cause of the electrocution of two W.P.A. workers 
(Merlo, Admxz., et al. v. Public Service Co. et al.; Merlo, Admx., 
et al. v. Public Service Co. et al., Charles M. Porter Co., Appel- 
lant, Ill. Supreme Ct., { 403,619, 403,620). Shock from 
Transmission Line.—Plaintiff was denied recovery for per- 
sonal injuries sustained while working on an advertising 
sign near defendant’s transmission line when a shock of 
electricity caused him to fall, there being no evidence of any 
neglect of duty on the part of defendant (Smith v. Iowa 
Public Service Co., lowa Supreme Ct., J 403,622). 


Amusements—Structure Erected on Leased Land.—The owner 
of leased land, who retained no right to possession, no con- 
trol over the property and was not entitled to a share of 
the profits, was not liable for defects in a motor scooter 
track paid for and erected on the land by the lessee. (Goettce 
v. Carlyle et al., Ga. Ct. of App., § 403,629). Liability of 
Skating Rink Proprietor.—In a complaint against the pro- 
prietor of a skating rink, evidence that proprietor’s em- 
ployee while skating backward and weaving in and out of 
the crowd, struck plaintiff causing him to trip and fall, was 
erroneously excluded in proving the allegation that the neg- 
ligence of defendant’s employee caused him to fall (Schwet- 
ger v. Empire Rollerdrome of Brooklyn, Inc., N. Y. Supreme 
Ct., App. Div., { 403,628). Practical Joke.—Plaintiff, a farm 
hand who was working on a haystacker, recovered damages 
for injuries received when a fellow worker, in playing a 
practical joke, caused a cradle in which plaintiff was riding 
to drop from the top of the haystack to the ground, a dis- 
tance of twenty feet (Shatto v. Grabin, Iowa Supreme Ct., 
{ 403,618). Theatre Patron Injured.—The appeal court held 
that a theatre patron had a fair trial when she sought to 
recover for injuries resulting from a fall on allegedly wet 
steps separated from lavatory by a carpeted sitting room; the 
evidence supported the jury’s finding for defendant owner 
(Gilbert v. Crescent Amusement Co., Tenn. Ct. of App., 
{ 403,613). Actor Injured.—A dancer in a vaudeville act, 
which immediately followed an animal act consisting of 
several dogs, recovered damages against the theatre owner, 
when he slipped and fell in a pool of water on the floor of 
the stage (Martell v. Harlou, Inc., N. Y. Supreme Ct., App. 
Div., J 403,614). 

Owner’s Liability—aAn action, brought five years after injuries 
were sustained on defendant’s premises due to accumulation 
of snow, was proper, since the statute limiting the time to 
two years was not applicable (Regan v. Atlantic Refining Co., 
Mass. Supreme Jud. Ct., { 403,626). Slippery Garage Floor. 
—The driver of a dry cleaning establishment was a business 
invitee and could recover from the owner of a bus com- 
pany in North Carolina for injuries sustained when he en- 
tered the garage to pick up employees’ uniforms and slipped 
on the floor after it had been cleaned with a special grease 
remover, since the errand was mutually beneficial (Atlantic 
Greyhound Corp. v. Newton, U. S. C. C. A., 4th C., $ 403,625). 
Fall on Icy Steps.—Where plaintiff, as a tenant’s employee, 
in bringing an action against the owner of the building, 
alleged that she fell on the front steps by reason of stepping 
on a natural accumulation of ice and snow and the evidence 
showed that there was only clear ice on the steps, it was 
proper to enter judgment for defendant owner, notwith- 
standing a jury’s verdict for plaintiff (Glynn v. Blomerth, 
Mass. Supreme Jud. Ct., 403,624). Fall Through Trap 
Door.—An elevator repair man sent to defendant’s depart- 
ment store was contributorily negligent when he did not 
investigate the manner in which trap doors opened and as 
a result fell through a door located in the ceiling of the 24th 
story to the floor (Fleming v. John Wanamaker Philadelphia, 
Inc., Philadelphia Superior Ct., Pa., § 403,623). Elevator 
Shaft.—Plaintiff, a delivery man, stated a good cause of 
action against defendant owner of store house, when he 
alleged that, after finding the rear door locked, he went to 
office in front, was given a key, started back through the 


store to the rear door, intending to use the floor of the 
freight elevator, which was the only passageway, opened 
the elevator doors, took a step forward, reaching up for the 
center light, and fell down_an eighteen foot shaft, sustainin 
severe injuries (Morris v. Deraney, Ga. Ct. of App., § 403,616) 
Public Arcade.—A hotel, which owned and maintained an 
adjoining arcade along which were located shops leased to 
local merchants, could be answerable for injuries sustained 
by party who fell over curled up mat on floor of arcade while 
using arcade as passageway (Baker v. Seneca Hotel Corp. 
N. Y. Supreme Ct., App. Div., J 403,631). , 


Pedestrian Suits Against City—The city was not liable for 


injuries sustained by a pedestrian who tripped over a curbing 
built along a driveway which sloped up from the street 
level across the sidewalk, even though the abutting premises 
had been rebuilt so that the owner now made no use of the 
driveway, especially since the city had no notice of its nonuse 
(White v,. City of Worcester, N. Y. Supreme Ct., App. Diy,, 
| 403,627). Pedestrian Struck by Batted Ball—A pedes- 
trian, who was struck by a ball batted over a low fence 
surrounding a municipally owned ball park, could recover 
from the city on the nuisance theory; since plaintiff was not 
a spectator, the city was not exercising a governmental 
function at the time of the accident (Hubert Robb v. City 
of Milwaukee; Marie Robb v. Same, Wis. Supreme Ct., 
| 403,610). Defective Manhole Cover.—The city was held 
answerable for injuries sustained by a pedestrian when, as 
she stepped on a manhole cover located in a sidewalk, the 
cover tilted and she fell into the pit (Armstrong v. City of 
Des Moines, Iowa, lowa Supreme Ct., J 403,621). 


Railroad’s Liability—Boy Injured on Turntable—A railroad 


turntable is so inherently attractive to children that a duty 
is imposed upon the owner to securely lock it, and a nine 
year old boy recovered damages against the railroad for 
injuries sustained when it was proved that a bar, easily 
removable, was insecurely holding the turntable in place 
when it could have been locked (Louisville & Nashville R. R. 
Co. v. Vaughn, etc., Ky. Supreme Ct., J 403,630). 


Fur Pelts Damaged.—Allegations that plaintiff delivered fur 


pelts to defendant’s cold storage warehouse in A-1 condition 
and that a month later they were returned to him in a dam- 
aged condition were sufficient to state a prima facie cause 
of action; the burden of proving no negligence devolved 
upon the warehouseman (Lee, d.b.a. Fort Scott Hide, Fur & 
Wool Co. v. Midwest Cold Storage & Ice Corp. et al., Kan. 
Supreme Ct., J 403,617). 


Landlord and Tenants—Theatre Patron Injured.—A theatre 


patron, who fell over wooden “horses” used in lobby to 
form an aisle from the box office to the ticket takers, could 
recover damages from both lessor and lessee as joint tort 
feasors, where lease was for one night and both parties had 
control of the equipment (Brown v. Reorganization Invest- 
ment Co. et al., Mo. Supreme Ct., $403,611). Tenant's 
Roomer Injured.—A tenant’s roomer did not state a cause 
of action against the landlord when he alleged that a cracked 
china handle on a faucet in his room cut his hand when tt 
broke as he was turning on the water (Mogus v. Marion 
Investment Corp., Fla. Supreme Ct., J 403,615). 


Malpractice—Abandonment by Physician.—A patient could not 


recover damages for malpractice in the treatment of an 
infected thumb which finally necessitated amputation of 
most of the arm, where the abandonment by the physician 
did not aggravate the poisoned condition and another doctor 
responded immediately, since there was no causal connec- 
tion between the negligence and the injury (Gray et al. ¥. 


Davidson, Wash. Supreme Ct., | 403,609). 


Bottling Company’s Liability—Foreign Substance in Bottle— 


There was sufficient evidence to uphold a jury’s verdict for 
plaintiff who suffered ill health when he drank part of a 
bottle of Coca-Cola containing pine needles and kerosene 
since from the evidence the jury could infer that the foreign 
substance had been in the bottle when it left the possession 
of the bottling company (Claxton Coca-Cola Bottling Co. v. 
Coleman, Ga. Ct. of App., J 403,612). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


* LIFE x 


Accidental Death.—Although the evidence was conflicting there 
was sufficient evidence from which the jury could conclude 
that the insured’s death did not result from a cerebral 
hemorrhage, but rather from a fall, an accident, and the 
verdict awarding double indemnity was upheld (Robertson 
v. The Mutual Life Ins. Co. of N. Y., lowa Supreme Ct., 
¢ 503,010). 

Exclusion While Violating Criminal Law.—The court held that 
the provision in an automobile accident insurance policy 
excluding liability “while the insured is violating any crim- 
inal law” did not include ordinary traffic violations (Standard 
Life Ins. Co. of the South v, Barnes, Tenn. Ct. of App., 
¢ 503,005). 

Accident or Chronic Disease.—The insured went blind and be- 
came paralyzed after he was attacked, robbed, struck on 
the head and suffered serious injury to his brain, and the 
court held that his incapacity was the result of accident and 
not chronic disease for which the insurer had contracted for 
a lesser disability benefit (Home Beneficial Assn. v. Hayes, 
Tenn. Ct. of App., J 503,004). 

Insured’s Lack of Good Health.—Under a policy and applica- 
tion providing for no liability on the part of the insurer until 
actual payment of the first premium and delivery of the 
policy “during the applicant’s lifetime and continued good 
health”, the court erred in refusing to submit the insured’s 
lack of good health when the policy was taken out (American 
Savings Life Ins. Co. v. Loomis, Okla. Supreme Ct., | 503,011). 

Total and Permanent Disability—Since it appeared that plain- 
tiff was operating his farm in substantially the same manner 
that he did when not disabled, except that he could not do 
the logging, he was not totally and permanently disabled 
and his insurer was not obligated to continue disability pay- 
ments (New York Life Ins. Co. v. Stone, Tenn. Ct. of App., 
7 503,002). Exclusion of Doctor’s Opinion.—The trial court 
erred in refusing to permit a doctor who treated plaintiff 
after his discharge by his employer to testify that, in his 
opinion, plaintiff was afflicted with heart trouble on the date 
he left his employment and in refusing to submit to the 
jury the question of plaintiff’s permanent and total disability 
while his certificate, based upon his employer’s group policy, 
was in effect (Tibbs v. The Equitable Life Assur. Soctety of 
U. S., Tenn. Ct. of App., 7 503,003). ontinued Salary.— 
Under his insurance policy, plaintiff recovered for total and 
permanent disability before reaching the age of sixty, although 
his employer gratuitously paid him beyond his sixtieth birth- 
day (Metropolitan Life Ins. Co. v. Creswell, Sr., Tenn. Ct. of 
App., 1 503,006). Diabetic’s Refusal of Insulin —A total dis- 
ability is not permanent if the insured may alleviate or 
control it by availing himself of a standard form of treat- 
ment not inherently dangerous and the refusal of the court 
to so charge in an action by an insured diabetic who refused 
to avail himself of insulin therapy was error (Papas v. The 
Equitable Life Assur. Society of the U. S., N. Y. Supreme Ct., 
App. Div., { 503,009). 

Rival Claims to Insurance.—In a dispute over the proceeds of 
a life insurance policy, the court held that the insured had 
aright to change his beneficiary from his wife to his brother 
and that his wife, who obtained a divorce on a complaint 
that declared there was no community property, could not 
claim that the proceeds of the policy were community prop- 
erty (Mass. Mutual Life Ins. Co. v. De Vore et al., U. S. Dist. 
Ct., S. D., N. Y., $503,000). 

Assignment of Insurance Policy.—At the time the insured 
assigned his insurance policy, payable to his estate, his 
indebtedness to the assignee was greatly in excess of the 
face of the policy and, after crediting the proceeds of the 
Policy, his estate was still indebted to the assignee; under 
these circumstances, the assignment was upheld (Campbell v. 
Thomson et al., Tenn. Ct. of App., 7 503,001). 


*% AUTOMOBILE 


Insurance Questions—A mere allegation that defendant in- 
surer was carrying the liability insurance on defendant’s 
truck was not sufficient to state a cause of action against the 
insurer (Lawrence v. The Travelers Mutual Casualty Co. et al., 
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Kan. Supreme Ct., 706,711). Action by Injured Party.— 
The injured person’s right under statute to proceed against 
an insurer after judgment against the insured was barred 
by the insurance contract limiting action against the insurer 
to two years after judgment (Hyman v. Markus et al., Mary- 
land Cas. Co., Appellant, Ohio Ct. of App., 706,722). Exclu- 
sion Clause.—An exclusion clause as to actions for the death 
of one employee against another employee arising out of the 
use of employer-insured’s automobile in his business does 
not include domestic servants, and the executors of two maid 
servants, killed while being driven by the chauffeur, were 
allowed to recover from their employer’s insurer (Connelly, 
Exr. v. London & Lancashire Indemnity Co. of America, R. I. 
Supreme Ct., § 706,714). Omnibus Clause—The omnibus 
clause of an automobile liability insurance policy did not 
extend to include decedent, since the assured had merely 
given his son permission to use the car and the son had 
permitted deceased to use it (Allstate Insurance Co. v. Hods- 
don et al., N. H. Supreme Ct., § 706,705). 


Employer-Employee Relationship.—Since the injuries which 


plaintiff received in an automobile collision were occasioned 
by the negligence of the driver, who was the son of plain- 
tiff’s employer, the judgment in favor of the driver and plain- 
tiff's employer was against the weight of the evidence (Kalaf 
v. Assyd et al., Ariz. Supreme Ct., J 706,730). Independent 
Contractor v. Employee.—The test of whether a person 
employed to do certain work is an independent contractor 
or an employee is whether the employer had the right to 
fire; since defendant asserted he had that right, plaintiff 
could recover for injuries which he received in a truck colli- 
sion through the negligence of the driver of defendant 
(Lassiter v. Cline et al., N. C. Supreme Ct., § 706,718). Burden 
of Proof.—Plaintiff failed to sustain the burden of proving 
that defendant’s car was driven by its servant while acting 
within the scope of his employment and defendant was not 
answerable for injuries inflicted when the car struck the 
motorcycle on which plaintiff was sitting (Davis v. Capitol 
Chevrolet Co., Tenn. Ct. of App., | 706,726). 


Emergency Vehicle Struck.—The instruction which told the 


jury, in effect, that it was the absolute duty of the street car 
motorman to bring his street car to a stop when he heard 
or should have heard the siren on an approaching emergency 
vehicle was not erroneous (State of Missouri ex rel. Kansas 
City Public Service Co. v. Shain et al., Mo. Supreme Ct., 
706,724). 


Charitable Institution’s Liability—It was held that plaintiff 


might prosecute her claim against a charitable institution 
to a judgment and obtain satisfaction thereof out of property 
of the institution which is not used for trust purposes, that 
is, property which is subject to taxation, if and when such 


property is available (Anderson v. Armstrong et al., Tenn. 
Ct. of App., J 706,725). 


Manufacturer’s Liability—A manufacturer, sued by an insur- 


ance company in New York to recover the amount of claims 
paid on behalf of its insured, arising from the negligent 
manufacture of tire rims, was not entitled to a summary 
judgment, there being disputed questions of fact concerning 
the negligent manufacture and the negligent use by the 
insured with knowledge of danger (General Accident, Fire & 
Life Assur. Corp., Ltd. v. The Goodyear Tire & Rubber Co., 
U.S. C. C. A., 2nd C., J 706,721). 


Guests or Occupants.—Plaintiff was allowed to recover in New 


York for injuries sustained when a boom not properly 
secured in the truck fell on his leg and crushed it, since 
defendant, who tied the boom, admitted that if the boom 
had been properly secured it would not have fallen (Rum- 
berger v. Welsh et al., U. S. C. C. A., 2nd C., 9 706,716). 
Swerving Off Road to Pass.—A driver who, having suffi- 
cient room on the roadway to pass, swerved off the road 
and struck a stump was held answerable for injuries sus- 
tained by her guest (Davison v. Davison, N. H. Supreme Ct., 
{ 706,729). Guest Killed.—Mere proof that defendant’s auto- 
mobile was driven into the side of a moving train at night 
when defendant apparently did not see a wigwag signal 
which was in operation, was not sufficient to justify a finding 
of recklessness, therefore, plaintiffs’ action for the death of 
their intestate, who was a guest in the car, was dismissed 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued Parked Snow Covered Plow.—Plaintiff could not be declared 


(Harvey, Admr. v. Clark, Iowa Supreme Ct., § 706,715). 
Parked Car Struck.—Plaintiff, a guest in defendant’s auto- 
mobile, was allowed to recover for serious injuries sus- 
tained when the car speeded around a curve in the road and 
crashed into a parked car (Wharton v. Day, Fla. Supreme 
Ct., 7 706,706). Status.—Since plaintiff’s theory of recovery 
was founded on the fact that he was an employee and not 
a guest in defendant’s automobile when he was injured in 
a collision with a tree, the trial court should have submitted 
the special interrogatory on his status to the jury (Leonard 
v. Stone, Ill. Supreme Ct., J 706,707). 


Collision with Mare.—Plaintiff’s action for injuries to his mare, 


who was at large, sustained when a car collided with her at 
night on the highway, was dismissed since there was no 
evidence that plaintiff was negligently operating his auto- 
mobile on the wrong side of the road (Brawley v. Hassler, 
Tenn. Ct. of App., 1 706,713). 


Children Injured.—A seven year old child, who was struck by 
defendant’s automobile as she came from behind a parked 
car and crossed the street, was permitted recovery for the 
injuries which she sustained, since there was no evidence 
that she crossed the street without looking for approaching 
traffic (Mroczek et al. v. Craig, Mass. Supreme Jud. Ct., 
7 706,712). Falling from School Bus.—Since there was evi- 
dence showing due care on the part of defendant, it was 
improper to charge the jury under the code provision that 
a carrier was prima facially negligent for injuries sustained 
when plaintiff’s son fell from school bus (McVeigh v. Harri- 
son, Ga. Ct. of App., § 706,733). Playing Around Parked 
Truck.—A four year old child was not allowed to recover 
for injuries sustained when a parked truck, around which 
he had been playing, caught his coat as it started up and 
threw him under the wheels, for the driver had warned him 
to get away (Burke v. Durland, Mass. Supreme Jud. Ct., 
{ 706,731). Excessive Speed.—Judgment for defendant re- 
versed since defendant’s car was travelling at a rate of speed 
greatly in excess of the city ordinance when the car struck 
a four year old child crossing the street at an intersection 


(Avery v. Hines, Ga. Ct. of App., 706,701). 


Pedestrians Injured—No recovery under the humanitarian 


doctrine was allowed a minor who ran through a passage- 
way and into an alley where he was struck by defendant’s 
automobile (Wells v. Raber et al., Mo. Supreme Ct., {| 706,723). 
Discharged Street Car Passenger.—Allegations that plain- 
tiff’s husband was struck and killed by defendant’s speedily 
driven car while crossing the street after alighting from a 
street car did not indicate as a matter of law that plaintiff's 
husband was guilty of negligence (Sanders v. Sisk, Ga. Ct. 
of App., § 706,708). Crossing Highway.—Plaintiff recovered 
damages for a broken leg suffered when defendant’s car col- 
lided with him as he crossed a highway at an intersection 
(Smith v. Goodwin, Ky. Ct. of App., 706,703). 


Emergence from Driveway.—Plaintiff recovered for injuries 
sustained when the left rear side of her car was struck as she 
crossed the highway from a driveway, there being evidence 
that defendant was driving at an excessive rate of speed 
and two feet over the medial line (Campbell v. Langdo, Me. 
Supreme Jud. Ct., J 706,709). 


contributorily negligent in an automobile collision with a 
snow plow which had been left parked on a street without 
flares or lights and which was completely blanketed with 
snow (Blowers v. Waterloo, Cedar Falls & Northern Ry. Co., 
Iowa Supreme Ct., 706,710). 


Opposing Traffic Collisions—In North Carolina, it was held 


that plaintiff’s evidence to support his explanation that the 
accident occurred when defendant’s truck swerved across 
the road and he swerved to the left in an unsuccessful 
attempt to avoid the truck was not so contrary to established 
natural laws as to warrant withdrawal of the case from the 
jury (Jarman v. Philadelphia-Detroit Lines, Inc., et al., U. §. 
C. C. A., 4th C., $706,720). Wrong Side of Road.—Plain- 
tiffs were allowed to recover for personal injuries and prop- 
erty damage sustained when defendant’s car, speeding down 
the wrong side of the road, crashed head-on into their car 
(Thorstenson et al. v. Degler et al., Wash. Supreme Ct., 
{| 706,727). Marks on Pavement.—Pilaintiff, administratrix, 
recovered for the death of her intestate, since marks on the 
pavement and the position of the two cars after an approach- 
ing vehicles collision, to which there were no witnesses, 
proved defendant’s decedent was on the wrong side of the 
road (Stark’s Admx. v. Herndon’s Admr., Ky. Ct. of App., 
{ 706,704). 


Settlements.—Plaintiff’s counsel’s argument that defendant's 


adjuster knew that settlement agreement for fire and theft 
loss on truck was forged and for this reason was not present 
to testify, was highly improper and constituted reversible 
error (Service Fire Insurance Co. v. Rountree, Ky. Ct. of App., 
{| 706,702). Conditional Vendee’s.—A tortfeasor’s settlement 
in good faith with a conditional vendee for damage to an 
automobile bars an action by the conditional vendor even 
though the conditional sale is recorded (Motor Finance Co. 
v. Noyes, Me. Supreme Jud. Ct., J 706,719). 


Railroad Crossing Collisions—An instruction given under the 


last clear chance doctrine constituted reversible error since 
the engineer of the train, after realizing the perilous position 
of the occupants of the automobile, had no time to avoid the 
collision (Weddle, Admr. v. Virginian Ry. Co., et al. W. Va. 
Supreme Ct. of App., { 706,728). Train Occupying Crossing. 
—A railroad company was not bound to give warning of the 
presence of a train on a highway crossing at night because 
the presence of the train itself was sufficient warning; there- 
fore, plaintiff was not allowed to recover for injuries she 
sustained when an automobile driven by her husband collided 
with the train (Dilliner v. Joyce et al., Trustees of the Chicago 
Great Western Ry. Co., lowa Supreme Ct., J 706,717). 


Measure of Damages.—Since the basis for computing future 


income of decedent, who was killed by defendants’ bus while 
crossing the highway, was clearly not prejudicial to a 
tiff, plaintiff’s demand for a new trial was denied (Walker v. 
Southeastern Stages, Inc., et al., Ga. Ct. of App., {] 706,732). 
Property Damage to Automobile——Although the proper 
method of computing the amount of damage to an auto- 
mobile in a collision is the difference between the market 
value before and after the accident, since the amount plaintiff 
received for it as junk was approximately the same as the 
market value would have been, there was no error prejudicial 
to defendant in the use of the junk value in computing the 
damages (Creasap v. Blakely, Ohio Ct. of App., {| 706,734). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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